State Specific: Pennsylvania

Bringing Concurrent Negligence and Breach of
Contract Claims and Maximizing Recoveries

BY JONATHAN ACKLEN, STUTMAN LAW

As subrogation specialists, we must be aggressive and
creative to maximize recovery potential for our clients.
As attorneys representing plaintiffs, we approach cases
from a litigation perspective from the first time
we get a call from a client about a new loss.

This allows us to be fully prepared to
evaluate the claim, make every effort to
resolve the claim pre-suit and litigate
the case when an adverse carrier fails to
reasonably negotiate. This preparation
allows us to be as strong as possible
on the issues of liability. Damages
are often less of a consideration when
we are focused on issues of liability at
the outset. Defense lawyers, however,

know that limiting potential damages

and recoveries benefits their clients by
reducing the potential risks of trial.

In  Pennsylvania and  other
jurisdictions, one common defense
tactic is to attempt to utilize the “gist of
the action” doctrine to limit a plaintiff’s
causes of action and/or claims for
damages. Defendants often evoke the
doctrine without fully appreciating the
legal principle for which it stands; or,

stated from a more cynical perspective,

with hopes that they can successfully
argue a meritless defense tactic, or at
least make subrogation counsel do
a little extra work and distract the
plaintiff’s attorney from focusing on
the actual issues in the case.

Typically, the defense attempts to
use the “gist of the action” doctrine
where a plaindff pleads claims for
negligence and breach of contract, but
there have been attempts to stretch

While the specific legal authorities cited herein
are specific to Pennsylvania, the strategies
suggested to combat this tactic are useful

in all jurisdictions where the “gist of the action”

or a similar doctrine is recognized.
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When preparing your initial
pleading, depending on your
jurisdiction, you have the
opportunity to set forth specific
allegations that will assist you
in responding to a motion
to limit your claims.

the doctrine further by arguing that
it applies where claims are made for
breach of contract and strict products
liability. While the specific legal
authorities cited herein are specific to
Pennsylvania, the strategies suggested
to combat this tactic are useful in
all jurisdictions where the “gist of
the action” or a similar doctrine is
recognized.

The “gist of the action” doctrine
is the principle that, if the facts of a
claim establish that the duty breached
is one solely created by a contract, and
not a duty that a party would have
otherwise been obligated to fulfill but
for the existence of the contract, then
the claim is one for breach of contract.
If, however, the facts show that the
claim involves a violation of “a broader
social duty owed to all individuals,
which is imposed by the law of torts
and, hence, exists regardless of the

contract, then it must be regarded
as a tort.” Bruno v. Erie Ins. Co., 106
A.3d 48 (Pa. 2014) (emphasis added),
citing, Zell v. Arnold, 1830 WL 3261
(Pa. 1830). Often, defendants will
argue that the mere existence of a
contract is sufficient to eliminate
any claims for negligence, because,
they erroneously allege, without the
existence of the contract, there would
be no relationship between the parties
from which any duty could exist to
be breached. This is incorrect. The

Supreme Court of Pennsylvania

explains the error in this reasoning,

stating:
A negligence claim based on the
actions of a contracting party in
performing contractual obligations
is not viewed as an action on the
underlying contract itself, since it is
not founded on the breach of any of

the specific executory promises which
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compromise the contract. Instead,
the contract is regarded merely as
the vehicle, or mechanism, which
established the relationship between
the parties, during which the tort of
negligence was committed.

Bruno, supra, citing, Zell, supra.
Pennsylvania has consistently looked
to “the nature of the duty alleged to
have been breached” as the critical
factor to determine whether a claim
should be categorized as a tort claim or
abreach of contract claim. The simplest
explanation is that a negligence claim
arises from a malfeasance, a failure
to act in a reasonable manner or in
accordance with the standard of care.
By contrast, a breach of contract arises
from nonfeasance, which is a failure
to fulfil a bargained-for obligation.
Other jurisdictions recognize a similar
legal principle and you should conduct
legal research on this issue prior to
filing suit. By taking an aggressive and
creative approach to your claims, you
can prepare your case at the pleadings
stage to withstand any attack to
attempt to limit your causes of action
or your damages claims.

Defendants  often evoke the
“gist of the action” doctrine or other
similar doctrines to limit a plaintiffs
recovery. A defendant may attempt to
limit a claim to a breach of contract
claim, particularly if a contract
contains waivers of liability, waivers
of subrogation, or limitations of
damages clauses. Defendants may also
attempt to limit a plaintiff to bringing
a negligence claim, where liability may
be more difficult to prove and easier

for them to attack. In either scenario,
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Bringing Concurrent Negligence and Breach of
Contract Claims and Maximizing Recoveries (cont.)

you can prepare your case to withstand
these challenges early on, and set the
tone for the case that you will be
prepared to fight undil either their
client is willing to be reasonable in
negotiations, or until you prove your
case to a jury and obtain a verdict for
your client. Signaling to a defendant
at the outset of the litigation that
you are an aggressive and prepared
advocate will benefit your clients
interests greatly.

When
pleading,

preparing your initial
depending on  your
jurisdiction, you have the opportunity
to set forth specific allegations that
will assist you in responding to a

motion to limit your claims. In

Pennsylvania, for example, the “gist of
the action” motion comes in the form
of preliminary objections, which,
if successful, can limit your claims
before a defendant even has to answer
the allegations. If you take the time
to plead all of your causes of action
thoroughly, however, these objections
will fail and you will set the tone for
the case.

For example, in order to make it
abundantly clear to the defendant and
the court that you are alleging both
a negligence claim and a breach of
contract claim, you must plead them in
away that it s self-evident that they are
separate causes of action. This means

more than simply putting separate

headings before each cause of action
in your Complaint. When pleading a
negligence claim, it is important to set
forth the specific duty or duties that
the defendant breached, and establish
that those duties would exist without
the contract between the parties. One
common way to do this is by citing
statutory or industry guidelines, such
as the NFPA, building codes, or local
ordinances. By doing this, you will be
in the strong position to defend any
motion or effort to limit your claims
by pointing to these allegations and
showing that the negligence related
duty existed regardless of whether or
not a contract is also at issue.

You can distinguish between the

When alleging breach of contract damages, you may
be faced with limitations clauses in the contracts.
However, as with any claim for damages, the claim
will be based on evidence revealed through discovery,
not simply what is alleged at the pleadings stage.
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types of damages you seek for each

type of claim as well, which helps,
and is required in some jurisdictions.
When alleging breach of contract
damages, you may be faced with
limitations clauses in the contracts.
However, as with any claim for
damages, the claim will be based on
evidence revealed through discovery,
not simply what is alleged at the
pleadings stage. There may also be
certain warranties or promises to pay
in a contract that you want to evoke.
Set these out in pleading your breach
of contract claims but also remember
that your negligence claims may allow
you to purse similar damages.

When you are faced with an
argument based on the “gist of the
action” or other similar attempt
to limit your claim, you must be
prepared to brief your position and
argue for your client. This is not just
a requirement to prevent your claim
from being partially dismissed or
limited; it is also another chance to
show the court and the defendant that
you are prepared to fight all aspects of
the case. When a defendant attempts
to raise these issues at the pleadings
stage, a plaindff typically gets the
benefit of the doubt based on the
facts as alleged. Since no discovery
will have taken place, you must be
sure to thoroughly explain your claims
in your initial pleadings where your
jurisdiction allows. You also want to
have a good understanding of the legal
theories that defendants use in your

Research the potential legal
tactics, such as the “gist of the
action” doctrine, that a defendant
may utilize in your jurisdiction
to limit your case at the outset
and arm yourself with the
facts and legal theories to
combat these tactics.

jurisdiction so that you can explain
these arguments to your client ahead
of time, and so that you are prepared
to respond and defeat them.

When you prepare each case with
the mindset that you will be litigating
the claim, you can prepare your
case, and yourself, for these types of
“limiting” arguments that a defendant
will raise. Research the potential legal
tactics, such as the “gist of the action”
doctrine, that a defendant may utilize
in your jurisdiction to limit your case
at the outset and arm yourself with
the facts and legal theories to combat
these tactics. Where arguments based

on the “gist of the action” are raised,
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we as plaintiff’s lawyers, have the facts
and law on our side, but preparation
is key. You want to win your case at
every stage to either force a favorable
resolution or put yourself in position
to win at trial. Being aware of common
defense strategies and how to combat
them is simply one more way to stay
aggressive and be the most effective
advocate for your client.

If you have more specific questions
on the ‘gist of the action” doctrine, the
author welcomes the opportunity to be of
assistance.
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